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(e) Hazardous materials. Eligible prop-
erties include only those that are not 
contaminated with hazardous mate-
rials, except for incidental demolition 
and household hazardous waste. 

(f) Open space restrictions. Property 
acquired or from which a structure is 
removed must be dedicated to and 
maintained as open space in perpetuity 
consistent with this part. 

[72 FR 61743, Oct. 31, 2007, as amended at 74 
FR 47481, Sept. 16, 2009] 

§ 80.13 Application information. 
(a) An application for acquisition of 

property for the purpose of open space 
must include: 

(1) A photograph that represents the 
appearance of each property site at the 
time of application; 

(2) Assurances that the subapplicant 
will implement the project grant award 
in compliance with subparts C and D of 
this part; 

(3) The deed restriction language, 
which shall be consistent with the 
FEMA model deed restriction that the 
local government will record with the 
property deeds. Any variation from the 
model deed restriction language can 
only be made with prior approval from 
FEMA’s Office of General Counsel; 

(4) The documentation of voluntary 
interest signed by each property owner, 
which must include that the sub-
applicant has informed them in writing 
that it will not use its eminent domain 
authority for the open space purpose; 
and 

(5) Assurance that the subject prop-
erty is not part of an intended, 
planned, or designated project area for 
which the land is to be acquired by a 
certain date, and that local and State 
governments have no intention to use 
the property for any public or private 
facility in the future inconsistent with 
this part; 

(6) If the subapplicant is offering pre- 
event value: the property owner’s cer-
tification that the property owner is a 
National of the United States or quali-
fied alien; and 

(7) Other information as determined 
by the Administrator. 

(b) Consultation regarding other ongo-
ing Federal activities. (1) The sub-
applicant must demonstrate that it has 
consulted with the United States Army 

Corps of Engineers (USACE) regarding 
the subject land’s potential future use 
for the construction of a levee system. 
The subapplicant must also dem-
onstrate that it has, and will, reject 
any future consideration of such use if 
it accepts FEMA assistance to convert 
the property to permanent open space. 

(2) The subapplicant must dem-
onstrate that it has coordinated with 
its State Department of Transpor-
tation to ensure that no future, 
planned modifications, improvements, 
or enhancements to Federal aid sys-
tems are under consideration that will 
affect the subject property. 

(c) Restriction on alternate properties. 
Changes to the properties in an ap-
proved mitigation project will be con-
sidered by FEMA but not approved 
automatically. The subapplicant must 
identify the alternate properties in the 
project application and each alternate 
property must meet eligibility require-
ments in order to be considered. 

[72 FR 61743, Oct. 31, 2007, as amended at 74 
FR 47481, Sept. 16, 2009] 

Subpart C—Post-Award 
Requirements 

§ 80.15 General. 

A project involving property acquisi-
tion or the relocation of structures for 
open space must be implemented con-
sistent with the requirements set forth 
in this subpart. 

§ 80.17 Project implementation. 

(a) Hazardous materials. The sub-
grantee shall take steps to ensure it 
does not acquire or include in the 
project properties contaminated with 
hazardous materials by seeking infor-
mation from property owners and from 
other sources on the use and presence 
of contaminants affecting the property 
from owners of properties that are or 
were industrial or commercial, or adja-
cent to such. A contaminated property 
must be certified clean prior to partici-
pation. This excludes permitted dis-
posal of incidental demolition and 
household hazardous wastes. FEMA 
mitigation grant funds may not be 
used for clean up or remediation of 
contaminated properties. 

VerDate Mar<15>2010 12:15 Nov 19, 2013 Jkt 229192 PO 00000 Frm 00352 Fmt 8010 Sfmt 8010 Q:\44\44V1.TXT ofr150 PsN: PC150



343 

Federal Emergency Management Agency, DHS § 80.17 

(b) Clear title. The subgrantee will ob-
tain a title insurance policy dem-
onstrating that fee title conveys to the 
subgrantee for each property to ensure 
that it acquires only a property with 
clear title. The property interest gen-
erally must transfer by a general war-
ranty deed. Any incompatible ease-
ments or other encumbrances to the 
property must be extinguished before 
acquisition. 

(c) Purchase offer and supplemental 
payments. (1) The amount of purchase 
offer is the current market value of the 
property or the market value of the 
property immediately before the rel-
evant event affecting the property 
(‘‘pre-event’’). 

(i) The relevant event for Robert T. 
Stafford Disaster Relief and Emer-
gency Assistance Act assistance under 
HMGP is the major disaster under 
which funds are available; for assist-
ance under the Pre-disaster Mitigation 
program (PDM) (42 U.S.C. 5133), it is 
the most recent major disaster. Where 
multiple disasters have affected the 
same property, the grantee and sub-
grantee shall determine which is the 
relevant event. 

(ii) The relevant event for assistance 
under the National Flood Insurance 
Act is the most recent event resulting 
in a National Flood Insurance Program 
(NFIP) claim of at least $5000. 

(2) For acquisition of properties 
under the Severe Repetitive Loss pro-
gram under part 79 of this subchapter, 
the purchase offer is not less than the 
greatest of the amount in paragraph 
(c)(1) of this section; the original pur-
chase price paid by the participating 
property owner holding the flood insur-
ance policy; or the outstanding amount 
of any loan to the participating prop-
erty owner, which is secured by a re-
corded interest in the property at the 
time of the purchase offer. 

(3) The grantee should coordinate 
with the subgrantee in their deter-
mination of whether the valuation 
should be based on pre-event or current 
market value. Generally, the same 
method to determine market value 
should be used for all participants in 
the project. 

(4) A property owner who did not own 
the property at the time of the rel-
evant event, or who is not a National 

of the United States or qualified alien, 
is not eligible for a purchase offer 
based on pre-event market value of the 
property. Subgrantees who offer pre- 
event market value to the property 
owner must have already obtained cer-
tification during the application proc-
ess that the property owner is either a 
National of the United States or a 
qualified alien. 

(5) Certain tenants who must relo-
cate as a result of the project are enti-
tled to relocation benefits under the 
Uniform Relocation Assistance and 
Real Property Acquisition Policies Act 
(such as moving expenses, replacement 
housing rental payments, and reloca-
tion assistance advisory services) in ac-
cordance with 49 CFR part 24. 

(6) If a purchase offer for a residen-
tial property is less than the cost of 
the homeowner-occupant to purchase a 
comparable replacement dwelling out-
side the hazard-prone area in the same 
community, the subgrantee for funding 
under the Severe Repetitive Loss pro-
gram implemented at part 79 of this 
subchapter shall make available a sup-
plemental payment to the homeowner- 
occupant to apply to the difference. 
Subgrantees for other mitigation grant 
programs may make such a payment 
available in accordance with criteria 
determined by the Administrator. 

(7) The subgrantee must inform each 
property owner, in writing, of what it 
considers to be the market value of the 
property, the method of valuation and 
basis for the purchase offer, and the 
final offer amount. The offer will also 
clearly state that the property owner’s 
participation in the project is vol-
untary. 

(d) Removal of Existing Buildings. Ex-
isting incompatible facilities must be 
removed by demolition or by reloca-
tion outside of the hazard area within 
90 days of settlement of the property 
transaction. The FEMA Regional Ad-
ministrator may grant an exception to 
this deadline only for a particular 
property based upon written justifica-
tion if extenuating circumstances 
exist, but shall specify a final date for 
removal. 

(e) Deed Restriction. The subgrantee, 
upon settlement of the property trans-
action, shall record with the deed of 
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the subject property notice of applica-
ble land use restrictions and related 
procedures described in this part, con-
sistent with FEMA model deed restric-
tion language. 

[72 FR 61743, Oct. 31, 2007, as amended at 74 
FR 47481, Sept. 16, 2009] 

§ 80.19 Land use and oversight. 
This section applies to acquisitions 

for open space projects to address flood 
hazards. If the Administrator deter-
mines to mitigate in other cir-
cumstances, he/she will adapt the pro-
visions of this section as appropriate. 

(a) Open space requirements. The prop-
erty shall be dedicated and maintained 
in perpetuity as open space for the con-
servation of natural floodplain func-
tions. 

(1) These uses may include: Parks for 
outdoor recreational activities; wet-
lands management; nature reserves; 
cultivation; grazing; camping (except 
where adequate warning time is not 
available to allow evacuation); unim-
proved, unpaved parking lots; buffer 
zones; and other uses FEMA deter-
mines compatible with this part. 

(i) Allowable uses generally do not 
include: Walled buildings, levees, dikes, 
or floodwalls, paved roads, highways, 
bridges, cemeteries, landfills, storage 
of any hazardous or toxic materials, 
above or below ground pumping and 
switching stations, above or below 
ground storage tanks, paved parking, 
off-site fill or other uses that obstruct 
the natural and beneficial functions of 
the floodplain. 

(ii) In the rare circumstances where 
the Administrator has determined 
competing Federal interests were un-
avoidable and has analyzed floodplain 
impacts for compliance with § 60.3 of 
this subchapter or higher standards, 
the Administrator may find only 
USACE projects recognized by FEMA 
in 2000 and improvements to pre-exist-
ing Federal-aid transportation systems 
to be allowable uses. 

(2) No new structures or improve-
ments will be built on the property ex-
cept as indicated below: 

(i) A public facility that is open on 
all sides and functionally related to a 
designated open space or recreational 
use; 

(ii) A public restroom; or 

(iii) A structure that is compatible 
with open space and conserves the nat-
ural function of the floodplain, which 
the Administrator approves in writing 
before the construction of the struc-
ture begins. 

(3) Any improvements on the prop-
erty shall be in accordance with proper 
floodplain management policies and 
practices. Structures built on the prop-
erty according to paragraph (a)(2) of 
this section shall be floodproofed or 
elevated to at least the base flood level 
plus 1 foot of freeboard, or greater, if 
required by FEMA, or if required by 
any State or local ordinance, and in ac-
cordance with criteria established by 
the Administrator. 

(4) After the date of property settle-
ment, no Federal entity or source may 
provide disaster assistance for any pur-
pose with respect to the property, nor 
may any application for such assist-
ance be made to any Federal entity or 
source. 

(5) The property is not eligible for 
coverage under the NFIP for damage to 
structures on the property occurring 
after the date of the property settle-
ment, except for pre-existing struc-
tures being relocated off the property 
as a result of the project. 

(b) Subsequent transfer. After acquir-
ing the property interest, the sub-
grantee, including successors in inter-
est, shall convey any interest in the 
property only if the Regional Adminis-
trator, through the State, gives prior 
written approval of the transferee in 
accordance with this paragraph. 

(1) The request by the subgrantee, 
through the State, to the Regional Ad-
ministrator must include a signed 
statement from the proposed transferee 
that it acknowledges and agrees to be 
bound by the terms of this section, and 
documentation of its status as a quali-
fied conservation organization if appli-
cable. 

(2) The subgrantee may convey a 
property interest only to a public enti-
ty or to a qualified conservation orga-
nization. However, the subgrantee may 
convey an easement or lease to a pri-
vate individual or entity for purposes 
compatible with the uses described in 
paragraph (a), of this section, with the 
prior approval of the Regional Admin-
istrator, and so long as the conveyance 
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